INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
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Defendants.

MEMORANDUM OPINION AND ORDER

Hantiff Grace Olech brings this action under 42 U.S.C. § 1983 against (1) the Village of
Willowbrook and (2) Gary Pretzer and Phillip Modaff, individudly and in their officid capacities. The
amended complaint dleges tha the defendants violated Ms. Olech’s rights as guaranteed by the Equa
Protection Clauseof the Fourteenth Amendment to the United States Condtitution. Thismeatter ispresently
before the Court on Ms. Olech’s motion for leave to file asecond amended complaint (doc. # 49), which
seeks to add the same equal protection claim under Section 1983 as asserted by Phyllis S. Zimmer,
independent executor of the Estate of Thaddeus F. Olech, who was Ms. Olech’s husband.  For the
reasons st forth below, the plaintiff’s motion to amiend is granted.*

The origind complaint in this case was filed on July 11, 1997. On September 3, 1997, the
defendants responded by moving to dismiss. In the face of that motion, on September 10, 1997, the

didrict judge dlowed plantiff until October 8, 1997 to respond to the mation or to file an amended

1 By consent of all parties (doc. ## 43, 44), pursuant to 28U.S.C. § 636(c) , this case has been reassigned to this
Court to conduct all proceedings, and to enter final judgment (doc. # 46).



complant. In compliance with that order, Ms. Olech filed her amended complaint on October 8, 1997.

In the origind complaint, Ms. Olech dleged that in May 1995, she and her late hushand made a
written request to Defendant Village of Willowbrook to connect their property to the municipa water
supply (Compl. §111). According to the complaint, in August 1995, the defendants conditioned that water
connection on the Olechs agreeing to provide the Village with a 33-foot easement (Id. at § 16). The
complant assertsthat this conditionwas improper, because the Village previoudy had requested only 15-
foot easements when extending the water supply to other residents (1d. at 118, 21-22). The complaint
aleged that the Olechs refused to accede to the alegedly improper request for a 33-foot easement (Id. at
1 18), and because the defendants continued to ings on that easement, no progress was made on the
extension of the water supply to the Olechs between August and November 10, 1995 (1d. at 1 20).

The complaint dleges that onor about November 10, 1995, defendants withdrew the demand for
a 33-foot easement and agreed to proceed on the basis of the Olechs providing a 15-foot easement (1d.
a 121). However, according to the complaint, as a result of the three-month delay, the Olechs were
unable to connect to the water supply until March 1996 and thus were deprived of running water during
the winter of 1995-96 (1d. at 123-24). The complant dlegesthat the defendants conduct caused “ great
inconvenience, humiliaion, and menta and physicd distress’ to both Ms. Olech and her husband (1d. at
1 24).

Althoughthe origind complaint alegedthat the defendants had violated the rights of bothM's. Olech
and her hushand, and asserted that the defendants had caused both of them to suffer injury, the origind

complaint asserted a Section 1983 cdlam only on behdf of Ms. Olech. The samewastrue of the amended



complant filed on October 8, 1997, whichdid not change the dlegationsin any way that is materid tothis
motion.

Mr. Olech passed away prior to the filing of the origind complaint (dthough the papers do not
disclose exactly when his death occurred). There appears to be no dispute that as of the date of the
amended complaint, Mr. Olech’s estate lacked an appointed representative, and thus could not have been
named as a party plaintiff (A.’sMot., 11). However, on October 9, 1997, the day after the amended
complaint wasfiled, Ms. Zimmer was gppointed as executor of Mr. Olech’s estate. Ms. Olech did not
seek an extenson of time to file the amended complaint (so that it would not have to be filed until a
representative had been gppointed for Mr. Olech’s edtate). Likewise, immediatdly after M's. Zimmer was
gppointed as executor, no motion was filed seeking to add her as a party plaintiff.

On October 28, 1997, defendantsfiled amotionto dismissthe amended complaint. On April 13,
1998, the didrict court granted the motion to dismiss. See Olech v. Village of Willowbrook, et al., 97
C 4935, 1998 WL 196455, a *3 (N.D. IIl. 1998). During the pendency of that motion, Ms. Olech did
not seek leave to amend to add Ms. Zimmer as a party plaintiff.

Ms. Olech successfully appealed the didtrict court’s dismissal of the amended complaint. Olech
v. Village of Willowbrook, 160 F.3d 386, 388-89 (7" Cir. 1998). After the Seventh Circuit' s reversd
of the dismissd of the amended complaint, the case was returned to district court. While onremand, some

status conferences were held and the defendants answered the amended complaint and moved to strike

2The amended complaint added all egations charging a specific motivefor defendants’ actions:ill will allegedly
generated by aseparatelawsuit againstthe Village of Willowbrookinitiated by M s. Olech, Mr. Olech and othersin 1989,
which was still pending at the time of the events giving rise to thisaction (e.g., Am. Compl. 1 7-12). However, the
amended complaint alleged that thisill will extended both to Ms. and Mr. Olech, motivated the defendants’ actions as
to both of them (1d., at 11 25-28) and caused harm to both of them (Id., at 1 33-35).
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certain dlegations and the prayer for punitive damages (doc. ## 34, 36). Inthe meantime, the defendants
a0 petitioned the United States Supreme Court for review of the Seventh Circuit decison, which the
Supreme Court granted. On November 4, 1999, the district court declared al pending motions moot and
dismissed the case with leave to reingtate after the Supreme Court decision (doc. # 39). The Supreme
Court affirmed the Seventh Circuit's ruling.  Village of Willowbrook v. Olech, 528 U.S. 562 (2000).
Theregfter, on March 21, 2000, the case was reinstated inthe district court (doc. #41). Since that time,
the parties have explored settlement, but no substantive proceedings have taken place in the case.
.

Federd Rule of Civil Procedure 15(a) provides that where, as here, an answer to the complaint
has been filed, “a party may amend the party’ s pleading only by leave of court or by writtenconsent of the
adverseparty; and leave shdl be fredy givenwhenjustice so requires.” The decison asto whether to grant
leave to amend acomplaint under Rule 15 fdlswithinthe sound discretion of the trial court. Zenith Radio
Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 330 (1971). But that discretion must be exercised
keeping in mind that the mandate to fredy permit amendments*“isto be heeded.” Foman v. Davis, 371
U.S. 178, 182 (1962). “Thisliberd policy of granting amendments is basad in part on the belief that
decisons on the merits should be made whenever possible, absent countervailing consderations” Gregg
Communications Systems, Inc. v. American Telephoneand Telegraph Co., 98 F.R.D. 715, 720 (N.D.
1. 1983); seealso Schiavonev. Fortune, 477 U.S. 21, 27 (1986) (“the soirit and indination” of the rules
favors decisons on the merits, and “reject[s] an approach that pleading is a game of ill in which one
misstep may be decisve’); Foman, 371 U.S. at 181 (decisons onthe merits are not to be avoided onthe

bas's of “meretechnicdities’); WRIGHT, MILLER & KANE, FEDERALPRACTICEAND PROCEDURE § 1471,
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at 505-06 (2d Ed. 1990) (“the Rul€'s purpose is to provide maximum opportunity for each clamto be
decided on its merits rather than on procedurd technicdlities’).

The Supreme Court has identified the kinds of circumstances that can warrant denid of leave to
amend: “undue ddlay, bad faith or dilatory motive on the part of the movant, repesated falure to cure
deficiencies by amendments previoudy dlowed, undue prejudice to opposing party by virtue of dlowance
of the amendment, futility of amendment, etc.” Foman, 371 U.S. at 182; see also Johnson v. Methodist
Medical Center of Illinois, 10 F.3d 1300, 1303 (7" Cir. 1993). Here, the defendants argue that an
amendment to permit Ms. Zimmer (on behalf of the estate of Mr. Olech) to be added as a party plaintiff
would be futile, because any dam asserted by Mr. Olech’ sestateistime barred (Defs” Mem. at 6). And,
indeed, there is no dispute that a two-year statute of limitations applies in this case. See Williams v.
Heavener, 217 F.3d 529, 531 (7" Cir. 2000) (lllinois two-year personal injury statute of limitations
gppliesto dlams brought under Section 1983).  Under that statute of limitations, aclaim on behdf of the
Olech Egtate would be untimely if filed after March 1998.

However, Ms. Olech argues that Ms. Zimmer's clam on behdf of the Olech Estate is not time
barred because, pursuant to Fed. R. Civ. P. 15(c), the second amended complaint containing the clam
asserted by Ms. Zimmer would relate back to July 11, 1997, the date of the origind complaint (P.” sReply
at 1-7). Defendants counter that the addition of adam by anew party plantiff will relate back only if thet
party was absent from the origind pleading because of mistake, and that the falureof Ms. Zimmer to bring
the daim of the Olech Estate sooner was not due to mistake (Defs.” Resp. 2-5). The partiesdispute both

the gpplicable standard to be used in determining whether the proposed damby Ms. Zimmer would relate



back, and whether the proposed dam satiffies the gpplicable standard. We therefore address each of
those questionsiin turn.
A.

Rule 15(c) permits a plaintiff to amend the pleadings to add acdlam involving an existing party or
anew paty tha, if filed as an entirdy new lawsuit, would be barred by the statute of limitations. Jones
v. Wysinger, 815 F.Supp. 1127, 1129 (N.D. Ill. 1993). Rule 15(c) provides asfollows:

An amendment of a pleading relates back to the date of the origind pleading when

(1) relation back is permitted by the law that providesthe statute of limitations gpplicable
to the action, or

(2) the dam or defense asserted in the amended pleading arose out of the conduct,
transaction, or occurrence set forthor attempted to be set forth in the origina pleading, or

(3) the amendment changes the party or the naming of the party againg whom adam s

asserted if the foregoing provison(2) issatisfied and, within the period provided by Rule

4(m) for service of the summons and complant, the party to be brought in by the

amendment (A) has received such notice of the ingtitution of the action thet the party will

not be prejudiced in mantaining a defense on the merits, and (B) knew or should have

knownthat, but for a mistake concerning the identity of the proper party, the actionwould

have been brought againgt the party.

As is generdly the case with amendments to the pleadings under Rule 15, the “relation back”
doctrine st forth in Rule 15(c) isto be liberdly gpplied. See, e.g., Sarenv. American Nat’'| Bank and
Trust Co. of Chicago, 529 F.2d 1257, 1263 (7" Cir. 1976) (noting that anendments under Rule 15(c)
should be fredly dlowed); Pucci v. Litwin, 828 F.Supp. 1285, 1296 (N.D. IIl. 1993) (Rule 15(c) isto
be liberdly construed). Rule 15(c) and its relation back doctrine are “intimately connected” with the
policy underlying the statute of limitations. Paulk v. Department of Air Force, ChanuteAir Force Base,

830 F.2d 79, 82 (7" Cir. 1987) (quoting Advisory Committee Notes to the 1963 Amendment to Rule



15). Therelation back doctrine seeksto balance the policy of facilitating resolution of clamson the merits,
which is effectuated by liberdly permitting amendment of pleadings, and the policy underlying statutes of
limitations — to guarantee “essentia fairness’ to defendants by ensuring thet they recelve notice of clams
within areasonable time, and thus are not impaired in their defense by evidence that islost or diminished
inits clarity because of the undue passage of time. SeeU.S. ex rel. Koch v. Koch Industries, Inc., 188
F.R.D. 617, 628 (N.D. Okla. 1999).

When a proposed amendment would add a new defendant, Rule 15(c)(3) seeks to drike this
baance by imposing three requirements. First, Rule 15 requiresthat the clam being asserted againgt the
new defendant arise out of the “conduct, transaction, or occurrence” set forth in the origind pleading.
Second, Rule 15 requires that the new defendant received timdy notice of the clams in the origind
pleading, so that the defendant isnot prgudiced in maintaining adefense. Third, Rule 15 requiresthat the
new defendant knew or should have known that it would have beennamed in the origina pleading “but for
amigtake concerning the identity of the proper party.” The“mistake’ requirement is designed to prevent
apotentid defendant from seeking refuge in a satute of limitations, whenthat defendant should know that
it escaped being named in the auit in the firg place only by mistake. See Wellsv. HBO & Co., 813 F.
Supp. 1561, 1567 (N.D. Ga. 1992).

However, the express terms of Rule 15(c)(3) do not spesk to the Stuation presented here:  that
is, an atempt to add a new party plaintiff to assert aclam againg the exiging defendants. The advisory
committee notes indicate that this omission was purposeful: “[t]he rdation back of amendments changing
plantiffs is not expresdy treated in revised Rule 15(c) since the problem is generdly easier.” Advisory

Committee Notes to 1963 Amendment.  The notes provide some guidance on how Rule 15(c) isto be



gpplied to the addition of new plaintiffs “the chief consderation of policy isthat of the statute of limitations
and the attitude taken in revised Rule 15(c) toward change of defendants extends by andogy to
amendments changing plaintiffs”

Despite this guidance, courts have been divided on precisdy how to apply the “attitude” of Rule
15(c) to mations to add plaintiffsto the case. Some courts gpply al of the literd requirements of Rule
15(c), and thus require that the plaintiff show that the faillureto add the new party plaintiff earlier was due
toa“migake’ inorder for the amendment to relate back. SeelLevyv. U. S. General Accounting Office,
No. 97 Civ. 4016, 4488, 1998 WL 193191 (S.D.N.Y. Apr. 22, 1998), aff'd, 175 F.3d 254 (2™ Cir.
1999); Nelson v. County of Allegheny, 60 F.3d 1010, 1013-1015 (3" Cir. 1995). However, other
courts — both within this Circuit and elsewhere — dispense with examination of each of the litera
requirements of Rule 15(c), and instead focus on the questions of fair notice and absence of undue
prejudice.  See, e.g., Paskuly v. Marshall Field & Co., 494 F. Supp. 687, 688-89 (N.D. I1. 1980),
aff’ d, 646 F.2d 1210 (7" Cir.), cert. denied, 454 U.S. 863 (1981); Sherwin Manor Nursing Center,
Inc. v. Mcauliffe, No. 92 C 6659, 1997 WL 367368, at *6 (N.D. Ill. June 25, 1997) (drawing from
Williamsv. United States, 405 F.2d 234 (5™ Cir. 1968)); U.S. for the use of Mohr v. J. Pease
Construction Co., No. 92 C 8342, 1994 WL 499137, at *2-5 (N.D. Ill. Aug. 29, 1994); Hockett v.
American Airlines, 357 F. Supp. 1343, 1347-1348 (N.D. Ill. 1973)(discussing relationback in dictum);
see also In Re RDM SportsGroup, Inc, 253 B.R. 298, 303-305 (N.D. Ga. 2000); Tessier v. Moffatt,
93 F. Supp. 2d 729, 736-737 (E.D. La 1998); Creppel v. United States, 33 Fed. Cl. 590, 594 (Ct.
Cl. 1995); Fleck v. Cablevision VI, Inc., 799 F. Supp. 187, 191-192 (D.D.C. 1992); Garr v.

Clayville, 71 F.R.D. 553, 556 (D. Del. 1976).



For example, inPaskuly, the plantiff initidly had filed an individud suit dleging sex discrimination.
More thanone year | ater, the plantiff sought to add as party plaintiffsadass of dl amilarly stuated femde
employees of the defendant. The digtrict court alowed the plaintiff to amend the complaint, rejecting
defendant’s argument that the amendment was barred by the statute of limitations. The district court
explained that under Rule 15(c), “[t]he centrad underlying question which a court must decide when
determining whether adam asserted by anew plaintiff shdl relate back to the time of the origind plantiff's
clam is whether the defendant had such notice of the added claim at the time the actionwas commenced
that relation back of the added claim will not cause defendant undue prgiudice” Paskuly, 494 F. Supp.
at 688. Thedigtrict court found that standard was met, “since the clams of the classwhichplantiff seeks
to bringinto this action are dleged to arise fromthe same employment practicesfromwhichplantiff’ sdam
dlegedly arises, . ..” 1d.

On review, the Seventh Circuit affirmed. Like the digtrict court, the court of gppeds held that the
amended pleading related back because “plaintiff aleges that the clams of the class arose from the same
employment practicesfromwhich her individud dam arose” Paskuly, 646 F.2d at 1211. The Seventh
Circuit stated that the origind dlegetions placed the defendant “onnoticethat it might be required to defend
its employment practices from charges of class-based discrimination.” 1d.  Thus, the gppeds court held
that “the digtrict court’ s finding that the defendant was not prejudiced by plantiff’'s anendment was not

clearly erroneous.” 1d.2

3Defendants arguethat Paskuly is distinguishable becausethat caseinvolved aclass action (Defs.” Resp. 4-5).
We disagree. In Paskuly, the court was not confronted with acasein which where the original complaint alleged a class,
and the amendment sought to furtherrefineor defineit. Rather, the original complaint alleged asingle plaintiff, non-class
case. Thefact that the subsequent amendment sought to add not just one plaintiff, but a host of plaintiffsin aclass
pleading, isirrelevant to the question of whether the mistake requirement applies to the addition of party plaintiffs.
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The Paskuly decisons in the district court and the court of appeds, like other cases from this
digtrict, do not impose or even discuss the “migtake” requirement in Rule 15(c) when addressing the
question of adding a new plantiff.* And with good reason. The advisory committee notes counsdl that
when the question is adding a party plaintiff rather thana party defendant, it isnot the explicit requirements
of Rule 15(c) that govern but rather the “attitude’ of Rule 15(c). And the atitude that animatestheruleis
to liberdly permit amendment of pleadings in order to facilitate decisons onthe merits, so long asthat can
be done without sacrificing “essentid fairness’ to defendants.  When the complaint timely notifies a
defendant of conduct that might result in like daims by other persons not yet joined as plaintiffs, the
defendant has the opportunity to prepare a defense and thus is not prejudiced by the addition of anew
plaintiff asserting a daim arisng out of the same conduct originaly dleged. See WRIGHT, MILLER &
KANE, FEDERAL PRACTICE AND PROCEDURE 8 1501 at 154-55 (2d ed. 1990).

In the context of arequest to add a defendant, the mistake requirement helpsensure that the newly
added party —who was not origindly adefendant inthe case— infact had timely notice that it wasthe red
target of the dlegations. If the newly added party was aware dl dong that it would have been named in
the origind complaint but for a mistake, then it is fair to say that the newly added party had a red

opportunity (and reason) to begin a defense even though not origindly named in the lawsuit.

4 Defendants note that there is no shortage of Seventh Circuit case law rigorously applying the “mistake”
requirement under Rule 15(c). See Defs.’ Resp. at 3-4 (citing Baskin v. City of Des Plaines, 138 F.3d 701 (7™ Cir. 1998);
Worthington v. Wilson, 8 F.3d 1253 (7" Cir. 1993); Hill v. Shelander, 924 F.2d 1370 (7" Cir. 1991); Norton v. Inter national
Harvester Co., 627 F.2d 18 (7th Cir. 1980); Wood v. Worachek, 618 F.2d 1225 (7th Cir. 1980); Havoco of America, Ltd. v.
Hilco, Inc., 750 F. Supp. 946 (N.D. Ill. 1990), aff' d, 971 F.2d 1332 (7" Cir. 1992)). That observation istrue, but irrelevant.
Those cases all address the question of whether an amendment by an existing plaintiff adding a claim against a new (or
misidentified) defendant relates back under Rule 15(c), and thus do not answer the different question presented here and
addressed by Paskuly: under what circumstances an amendment asserting a claimby anew plaintiff agai nstan existing
defendant will relate back.

10



By contrast, mechanicaly gpplying the mistake requirement to the addition of a new plantiff would
makelitle sense. When the amendment seeks to add a plaintiff asserting claims againgt a defendant who
has been in the case from the start, the concernis not about the fairness of belatedly dragging into the case
an unwitting defendant after the statute of limitations hasexpired. Instead, the concern iswhether the new
clam is one that the exigting defendant had fair notice someday might be added to the case. And, asthe
Paskuly decisons recognize, inthe context of adding anew plaintiff, the safeguards of fair notice and lack
of pregjudice are served by ensuring that the origind pleading dertsthe defendant to the possibility that other
plantiffs might assert dams arising from the same conduct. As the Seventh Circuit has observed, “[t]he
very purpose underlying the relation back doctrine is to permit amendments to pleadings when the
limitations period has expired, so long asthe opposing party is not unduly surprised or prejudiced.” Hill
v. Shelander, 924 F.2d 1370, 1377 (7™ Cir. 1991); see also Schiavone. 477 U.S. a 31 (“Thelinchpin
[of Rule 15(c)] isnatice, . . ."”). Imposing a mistake requirement would serve no substantive purpose, but
only would erect a needless barrier to adjudication of dams on the merits, contrary to the “spirit and
incdlination” of Rule 15. Schiavone, 477 U.S. at 27.

Inreaching this conclusion, the Court has considered the andys's employed by cases suchasLevy
and Nelson, whichapply the mistake requirement to the additionof new plaintiffs. With respect, the Court
disagreeswiththat andyss. At thethreshold, neither of those cases explainswhy the mistake requirement
goplies to motions to add new plantiffs, given that the advisory committee notes ingtruct thet it is the
“atitude’ of Rule 15(c) that governs amendments changing plantiffs — not the litera text of the rule.
Moreover, those cases tend to focus on the reasons for the tardiness of the new plaintiff’s entry into the

case. Levy, 1998 WL 193191, at *6 (“Rule 15(c) does not exist merely to keep the door open for any
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tardy plantiff of whom a defendant may be aware’); Nelson, 60 F.3d at 1014 (daing that Rule 15(c)
requires a plaintiff to show both lack of prejudice to defendants and “that plaintiffs have not dept on their
rights’). Thetemptation to focuson the reasonsfor aplaintiff’sdelay isunderstandable and, aswe explain
below, the reasons that Ms. Zimmer offers for her delay in attempting to join this case are less than
satifying. But the Court believes that afocus on the plantiff’s motivationsis not the focus mandated by
Rule 15(c), which seeks not to punish aplaintiff for his or her tardiness but instead seeks to ensure that
adding a party plaintiff after the expirationof the statute of limitations does not violate essentia fairnessto
the defendants aready in the case. The reasons for the delay in adding the plaintiff are immaterid to that
inquiry. As this Circuit has recognized in Paskuly, the fundamenta purpose of Rule 15(c) is served by
focusing on the questions of notice and absence of prejudice to the defendants. Accordingly, that isthe
pathwe will follow in determining whether the plaintiff’ s proposed amendment here will relate back to the

date of the origind complaint.
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B.

Indetermining whether the addition of clams by new plantiffs will relate back, some courtswithin
this digtrict have gpplied a four-factor inquiry to determine whether the Rule 15(c) requirements of far
notice and lack of prejudice have been met. These factors include whether or not (1) the new plantiff’s
damarose out of the “same conduct, transaction or occurrence” set forthinthe origind complaint; (2) the
new plantiff shares an “identity of interex” with the origind plaintiff; (3) the defendants have “far notice’
of the new plaintiff’s clam; and (4) the addition of the new plaintiff causes the defendants prejudice. See
Sherwin Manor, 1997 WL 367368, at *6 (citing Williams v. United Sates, 405. F.2d 234 (5™ Cir.
1968)); J. Pease Construction, 1994 WL 499137, at * 2-5. Whilerecognizing that thereissome overlap
inthese factors, Sherwin Manor, 1997 WL 367368, a *6, we will separately consder each of those
factors here.

1. Same Conduct, Transaction or Occurrence.

A new plantiff’s dam may relate back to the origind date of filing only if the dam arises out of
the same transaction, conduct or occurrence dleged inthe origind complaint. Sherwin Manor, 1997 WL
367368, at *6 (citations omitted). There is no question that the Estate’ sclaim that Ms. Zimmer seeksto
pursue here satisfies that requirement. The origina complaint isreplete withdlegations of conduct by and
toward bothMs. Olechand Mr. Olech(e.g., Compl. 117, -11, 13-15, 17-18, 21-23), and that complaint
specificdly aleged that the defendants actions caused both Mr. and Ms. Olech to suffer “great
inconvenience, humiliation, and menta and physicd distress’ (I1d., at 1 24). Thebasisof theEdtate' sclam

that Ms. Zimmer seeks to assart arises from the same “ core facts’ as the claims asserted in the origind
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complaint, see Bularz v. Prudential Ins. Co. of America, 93 F.3d 372, 379 (7™ Cir. 1996), and that
clam thus arises out of the same conduct, transaction or occurrence dleged in that complaint.
2. | dentity of Interest.

Parties share an identity of interest whenthereis a relationship so close that a court can conclude
that a defendant had notice of a new party’s potentid daims and thus would not suffer any pregjudice by
the party’ saddition. See Sherwin Manor, 1997 WL 367368, at * 6; seealso Creppel, 33 Fed. Cl. at 596
(natingthat anintimatelegal relationship betweenthe new plantiff and the origina plantiff providessufficient
notice to the defendants). In the present case, the relationship between Ms. Olech and her late husband
was of such an intimate lega nature that the two parties share an “identity of interest.” they were spouses,
they were joint owners of the property for whichthe water service was sought, and they dlegedly suffered
precisaly the same types of harm. Thus, for purposes of the Rule 15(c) andysis, thar dams stisfy the
“identity of interest” test.

3. Fair Notice.

Perhaps the most essentid factor in this baancing test is fair notice. See Fleck, 799 F. Supp. at
191 (the critica question iswhether party had fair notice). Consequently, an amended complaint will not
relate back unlessthe origind complaint provided the defendant withfar and timely notice that it might have
to defend a clam brought by the new plaintiff. Sherwin Manor, 1997 WL 367368, a *7; see also

Paskuly, 646 F. 2d at 1211 (dlowing dams by newly-added plantiffs related back where the origind

5Thisis not a case such as Anderson v. City of Wood Dale, Illinois, No. 93C 425, 1995W L 106318, at * 3(N.D.
Ill. Mar. 9, 1995), in which the new plaintiffs sought to assert clams based on different dates, lengths and terms of
employment. Thosedifferences persuaded thedistrict court that the new partiesdid not sharean identity of interest with
the new parties who sought to enter the case. Here,thealleged conduct by and toward M s. Olech and her husband are
identical, as are the types of injury they allegedly suffered.
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dlegations placed the defendant “on notice that it might be required to defend its employment practices
from charges of class-based discrimination”).

In Sherwyn Manor, Digtrict (now Circuit) Judge Williams catal ogued a number of factorsthat can
show fair notice has been given to the defendant:

A defendant has fair notice when the new plaintiff’s cause of action arises from the same

“conduct, transactionor occurrence” asthe origina dam. . . . Furthermore, the defendant

hasfair noticeif the amended complaint does not dter the known facts and issues of the

origina complaint. . . . Other courts find reasonable noticewherethe additiond plaintiff’s

dams are “based on the same facts and legd theories as those aleged in the origina

complaint”. . .. Courts routinely alow the addition of parties where they were indirectly

apat of theorigind complant. . . .
1997 WL 367368, at* 7 (citations omitted). Inthiscase, anumber of thosefactorsaremet. Asexplained
above, the Edtate’ s clam that Ms. Zimmer seeks to assert arises from the same conduct, transaction or
occurrence as plead in the origind complaint. In addition, Ms. Zimmer’s clam would not dter the facts
and issues arigindly raised, but instead is based onthe same facts and theories originaly plead.® And, Mr.
Olech certainly was a part of the origind complaint, in the sense that the complaint planly disclosed that
he dlegedly was harmed by the same conduct of defendants that Ms. Olech chalenged. In these
circumstances, we find that the defendants had fair notice of the Olech Estate’ s potentia claim.
4, Undue Prgudice.

Undue prejudice to the opposing party can bar an amended complaint from rdating back to the

origind pleading. The additionof anew party plaintiff can cause undue prejudice if relevant evidence has

beenlost or compromised due to the passage of time, or wherethe proposed amendment does not afford

8Again, this isin contrastto Anderson,in which the claims that the new plaintiffs sought to assert were based
on different factual circumstances than alleged in the original complaint.
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defendant adequate time for discovery. Sherwin Manor, 1997 WL 367368, at *8. Defendants do not,
and cannot, dlege any such prgudice herefromadding Ms. Zimmer as aplaintiff assertingadam on behaf
of Mr. Olech’'s estate. Mr. Olech dready was deceased when the case origindly was filed, and
defendants point to no way inwhichthear ahility to defend the Estate’ sdam hasbeen compromised by Ms.
Zimmer'sdday inassarting it.  Discovery isill in the early stages, and in any event, the addition of Ms.
Zimmer as a party plaintiff will not materidly ater the discovery required in the case. And, while the
additionof Ms. Zimmer’ sdamwould increase the defendants’ potentia ligbility inthe case, astherewould
be two plaintiffs seeking damages rather than one, an increase in potentid ligbility isnot asuffident reason
to deny relation back for aclam. Anderson v. City of Wood Dale, Illinois, No. 93 C 425, 1995 WL
106318, at * 3 (citing Gregg Communications Systems, Inc., 98 F.R.D. a 722).

Although defendantsidentify no type of undue prejudice, they protest that the damby Ms. Zimmer
should not relate back because no explanation has been offered for the fallure to file the clam within the
gpplicable atute of limitations period (Defs.” Resp. at 6-7). Tobefair, plaintiff does offer an explanation:
there was no representative avalable to file suit for Mr. Olech’'s estate when the origind and amended
complaints were filed, and then there was an extended period of time when the case was pending in the
Seventh Circuit and the United States Supreme Court that caused further delay (Pl.’s Mot. at 3-4; Pl.’s
Reply at 7-8). But this explanation does not account for the failure of plaintiff to seek ashort extenson
of timeto file the first amended complaint so that the claim of the Estate could be added; after dl, the first
amended complaint was filed on October 8, 1997, and Ms. Zimmer was appointed representative of the

Estate the next day. Nor does this explanation account for the failure of Ms. Zimmer to seek to join this
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case and assert the Estate’ sdam during the five months between October 9, 1997, when she became the
representative, and March 1998, when the statute of limitations ran on the Etate' s claim.

While the lack of a convinding explanation for plantiff’s delay is troubling, we do not find it a
aufficient bagis to deny relaionback of Ms. Zimmer’sdam.  Sherwin Manor, 1997 WL 367368, at *8
n.6; Fleck, 799 F. Supp. at 192 n.4 (citing Securitiesand Exchange Commission v. National Sudent
Marketing Corp., 73F.R.D. 444, 447 (D.D.C. 1997)). Aswe have explained, whenaplantiff belatedly
seeks to join the uit, the fundamenta question is not why the plaintiff failed to act sooner, but rather
whether the late addition to the case comes without fair notice to the defendants and would cause undue
prgudice. Here, because there has been fair notice to the defendants and the addition of Ms. Zimmer's
clam would not result in undue prejudice, the Court will dlow the daim Ms. Zimmer seeks to assert on
behdf of Mr. Olech’ sEstateto relate back to the filing of the origind complaint by operation of Rule 15(c).

As a reault, defendants futility argument fails, and the Court exercisesits discretion to dlow plaintiff to

amend the complaint to dlow Ms. Zimmer to assart that clam.
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CONCLUSION
For dl the foregoing reasons, plaintiff’s motion for leave to fileasecond amended complaint (doc.
#49) is granted. Faintiff isgiven leaveto filethe proposed second amended complaint thet is attached as
BExhibit C to her motion. Fantiff shdl file that second amended complaint on or before December 22,
2000. The defendants shall file their answer to the second amended complaint on or before January 12,
2001.

ENTER:

SIDNEY I. SCHENKIER
United States M agistrate Judge

Dated: December 13, 2000

18



